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SUMMARY OF ORIGINAL BILL:  Permits a witness exempt from sequestration to 

testify in any order—not just first—if the court determines within its discretion that no prejudice 

would result. 

 

 

FISCAL IMPACT OF ORIGINAL BILL: 

 

NOT SIGNIFICANT 

 

 

SUMMARY OF AMENDMENT (016263):  Deletes all language after the enacting 

clause and rewrites the bill. 

 

Updates Tenn. Code Ann. § 40-35-121 (criminal gang offenses—enhanced punishment—

procedure) to require the underlying offense to be committed at the direction of, in association 

with, or for the benefit of the defendant’s criminal gang or a member of the defendant’s criminal 

gang. 

 

 

FISCAL IMPACT OF BILL WITH PROPOSED AMENDMENT: 

 
 Unchanged from the original fiscal note.               
 

 Assumptions for the bill as amended: 

 

 Tennessee Code Annotated § 40-35-121 provides an enhanced punishment for any 

“criminal gang member” to commit a “criminal gang offense.” A district attorney 

general must charge a criminal gang offense separately. If convicted, the criminal gang 

member will be punished one classification higher than the classification established by 

the specific statute creating the underlying offense committed. 

 Under Tenn. Code Ann. § 40-35-121(b), a person commits a criminal gang offense, and, 

thus, is punished one classification higher, if at the time of the offense the person was a 

criminal gang member. There is no requirement that the underlying offense be gang-

related. 

 The Tennessee Court of Criminal Appeals held in State v. Bonds, No. E2014-00495-

CCA-R3-CD, 2016 Tenn. Crim. App. LEXIS 266, (Tenn. Crim. App. April 7, 2016), 

that subsections (b) and (e) of Tenn. Code Ann. § 40-35-121 violated substantive due 
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process, because the subsections contain no nexus between the underlying offense and 

the criminal activity of a gang. Id. at *81-82.  

 The Court noted: 

 

There is no Tennessee law prohibiting membership or affiliation with a 

criminal gang as defined in Section 40-35-121. Thus, a defendant’s 

affiliation with such a group is statutorily permissible and innocuous until 

it is joined with otherwise criminal conduct. However, Section 40-35-

121(b) imposes mandatory punishment on an eligible defendant by 

imputing to him responsibility for the criminal activity of the gang as a 

collective without requiring the defendant’s knowledge of and intent to 

promote such activity. 

 

 The bill as amended rewrites subsections (b) and (e) of Tenn. Code Ann. § 40-35-121 to 

require a nexus between the underlying offense and the criminal activity of a gang. 

 The bill as amended narrows the criminal gang offense, but it is assumed that the change 

will not significantly reduce admissions. It is assumed that the bill as amended will not 

significantly impact state incarceration costs or the operations of the courts, district 

attorneys, or public defenders.   
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